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associated Public Notice(s). Applica-
tions other than initial applications for
a GWCS license must also comply with
all technical requirements of the rules
governing the GWCS (see subparts C
and D as appropriate).

§§ 26.309–26.320 [Reserved]

§ 26.321 Mutually exclusive applica-
tions.

(a) The Commission will consider ap-
plications to be mutually exclusive if
their conflicts are such that the grant
of one application would effectively
preclude by reason of harmful elec-
trical interference, or other practical
reason, the grant of one or more of the
other applications. The Commission
will presume ‘‘harmful electrical inter-
ference’’ to mean interference which
would result in a material impairment
to service rendered to the public de-
spite full cooperation in good faith by
all applicants or parties to achieve rea-
sonable technical adjustments which
would avoid electrical conflict.

(b) Mutually exclusive applications
filed on Form 175 for the initial provi-
sion of GWCS service are subject to
competitive bidding in accordance with
the procedures in subpart F of this part
and in part 1, subpart Q of this chapter.

(c) An application will be entitled to
comparative consideration with one or
more conflicting applications only if
the Commission determines that such
comparative consideration will serve
the public interest.

§ 26.322 [Reserved]

§ 26.323 Post-action divestitures.
Any parties sharing a common non-

controlling ownership interests who
aggregate more GWCS spectrum among
them than a single entity is entitled to
hold will be permitted to divest suffi-
cient properties within 90 days of the
license grant to come into compliance
with the spectrum aggregation limits
as follows:

(a) The GWCS applicant shall submit
electronically via the ULS, a signed
statement with its long-form applica-
tion (FCC Form 601) stating that suffi-
cient properties will be divested within
ninety days of the license grant. If the
licensee is otherwise qualified, the
Commission will grant the applications

subject to a condition that the licensee
come into compliance with the GWCS
spectrum aggregation limits within 90
days of grant of the license.

(b) Within 90 days of license grant,
the licensee must certify that the ap-
plicant and all parties to the applica-
tion have come into compliance with
the GWCS spectrum aggregation lim-
its. If the licensee fails to submit the
certification within 90 days, the Com-
mission will immediately cancel all
broadband GWCS licenses won by the
applicant, impose the default payment
and, based on the facts presented, take
any other action it deems appropriate.
Divestiture may be an interim trustee
if a buyer has not been secured in the
required time frame, as long as the ap-
plicant has no interest in or control of
the trustee, and the trustee may dis-
pose of the property as it sees fit. In no
event may the trustee retain the prop-
erty for longer than six months from
grant of license.

[60 FR 40719, Aug. 9, 1995, as amended at 63
FR 68954, Dec. 14, 1998]

§§ 26.324–26.326 [Reserved]
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AUTHORITY: 47 U.S.C. 154, 301, 302, 303, 307,
309 and 332, unless otherwise noted.

SOURCE: 62 FR 9658, Mar. 3, 1997, unless oth-
erwise noted.

Subpart A—General Information

§ 27.1 Basis and purpose.

This section contains the statutory
basis for this part of the rules and pro-
vides the purpose for which this part is
issued.

(a) Basis. The rules for the Wireless
Communications Service (WCS) in this
part are promulgated under the provi-
sions of the Communications Act of
1934, as amended, that vest authority
in the Federal Communications Com-
mission to regulate radio transmission
and to issue licenses for radio stations.

(b) Purpose. This part states the con-
ditions under which the 2305–2320 MHz
and 2345–2360 MHz bands are made
available and licensed for the provision
of WCS.

(c) Scope. The rules in this part apply
only to stations authorized under this
part.

§ 27.2 Permissible communications.

Subject to the rules contained here-
in, fixed, mobile and radiolocation
services may be provided using the
2305–2320 and 2345–2360 MHz bands. In
addition, satellite digital audio radio
service (DARS) may be provided using
the 2310–2320 and 2345–2360 MHz bands.
Satellite DARS service shall be pro-
vided in manner consistent with part 25
of this chapter.

§ 27.3 Other applicable rule parts.

Other FCC rule parts applicable to
the Wireless Communications Service
include the following:

(a) Part 0. This part describes the
Commission’s organization and delega-
tions of authority. Part 0 of this chap-
ter also lists available Commission
publications, standards and procedures
for access to Commission records, and
location of Commission Field Offices.

(b) Part 1. This part includes rules of
practice and procedure for license ap-
plications, adjudicatory proceedings,
procedures for reconsideration and re-
view of the Commission’s actions; pro-
visions concerning violation notices
and forfeiture proceedings; competitive
bidding procedures; and the environ-
mental requirements that, if applica-
ble, must be complied with prior to the
initiation of construction. Subpart F
includes the rules for the Wireless
Telecommunications Services and the
procedures for filing electronically via
the ULS.

(c) Part 2. This part contains the
Table of Frequency Allocations and
special requirements in international
regulations, recommendations, agree-
ments, and treaties. This part also con-
tains standards and procedures con-
cerning the marketing and importation
of radio frequency devices, and for ob-
taining equipment authorization.

(d) Part 5. This part contains rules
prescribing the manner in which parts
of the radio frequency spectrum may
be made available for experimentation.

(e) Part 17. This part contains re-
quirements for construction, marking
and lighting of antenna towers.
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(f) Part 25. This part contains the re-
quirements for satellite communica-
tions, including satellite DARS.

(g) Part 51. This part contains general
duties of telecommunications carriers
to provide for interconnection with
other telecommunications carriers.

(h) Part 68. This part contains tech-
nical standards for connection of ter-
minal equipment to the telephone net-
work.

[62 FR 9658, Mar. 3, 1997, as amended at 63 FR
68954, Dec. 14, 1998]

§ 27.4 Terms and definitions.
Assigned frequency. The center of the

frequency band assigned to a station.
Authorized bandwidth. The maximum

width of the band of frequencies per-
mitted to be used by a station. This is
normally considered to be the nec-
essary or occupied bandwidth, which-
ever is greater.

Average terrain. The average ele-
vation of terrain between 3 and 16 kilo-
meters from the antenna site.

Base station. A land station in the
land mobile service.

Effective Radiated Power (ERP) (in a
given direction). The product of the
power supplied to the antenna and its
gain relative to a half-wave dipole in a
given direction.

Equivalent Isotropically Radiated
Power (EIRP). The product of the power
supplied to the antenna and the an-
tenna gain in a given direction relative
to an isotropic antenna.

Fixed service. A radio communication
service between specified fixed points.

Fixed station. A station in the fixed
service.

Land mobile service. A mobile service
between base stations and land mobile
stations, or between land mobile sta-
tions.

Land mobile station. A mobile station
in the land mobile service capable of
surface movement within the geo-
graphic limits of a country or con-
tinent.

Land station. A station in the mobile
service not intended to be used while in
motion.

Mobile service. A radio communica-
tion service between mobile and land
stations, or between mobile stations.

Mobile station. A station in the mo-
bile service intended to be used while

in motion or during halts at unspec-
ified points.

National Geodetic Reference System
(NGRS). The name given to all geodetic
control data contained in the National
Geodetic Survey (NGS) data base.
(Source: National Geodetic Survey,
U.S. Department of Commerce)

Portable device. Transmitters de-
signed to be used within 20 centimeters
of the body of the user.

Radiodetermination. The determina-
tion of the position, velocity and/or
other characteristics of an object, or
the obtaining of information relating
to these parameters, by means of the
propagation properties of radio waves.

Radiolocation. Radiodetermination
used for purposes other than those of
radionavigation.

Radiolocation land station. A station
in the radiolocation service not in-
tended to be used while in motion.

Radiolocation mobile station. A station
intended to be used while in motion or
during halts at unspecified points.

Radionavigation. Radiodetermination
used for the purpose of navigation, in-
cluding obstruction warning.

Satellite Digital Audio Radio Service
(satellite DARS). A radiocommunication
service in which compact disc quality
programming is digitally transmitted
by one or more space stations.

Time division multiple access (TDMA).
A multiple access technique whereby
users share a transmission medium by
being assigned and using (one-at-a-
time) for a limited number of time di-
vision mulitplexed channels; implies
that several transmitters use one chan-
nel for sending several bit streams.

Time division multiplexing (TDM). A
multiplexing technique whereby two or
more channels are derived from a
transmission medium by dividing ac-
cess to the medium into sequential in-
tervals. Each channel has access to the
entire bandwidth of the medium during
its interval. This implies that one
transmitter uses one channel to send
several bit streams of information.

Universal Licensing System. The Uni-
versal Licensing System (ULS) is the
consolidated database, application fil-
ing system, and processing system for
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all Wireless Radio Services. ULS sup-
ports electronic filing of all applica-
tions and related documents by appli-
cants and licensees in the Wireless
Radio Services, and provides public ac-
cess to licensing information.

Wireless communications service. A
radiocommunication service that en-
compasses fixed, mobile, satellite
DARS, and radiolocation services.

[62 FR 9658, Mar. 3, 1997, as amended at 62 FR
16497, Apr. 7, 1997; 63 FR 68954, Dec. 14, 1998]

§ 27.5 Frequencies.
The following frequencies are avail-

able for WCS.
(a) Two paired channel blocks are

available for assignment on a Major
Economic Area basis as follows:

Block A: 2305–2310 and 2350–2355 MHz; and
Block B: 2310–2315 and 2355–2360 MHz.

(b) Two unpaired channel blocks are
available for assignment on a Regional
Economic Area Grouping basis as fol-
lows:

Block C: 2315–2320 MHz; and

Block D: 2345–2350 MHz.

§ 27.6 Service areas.
WCS service areas are Major Eco-

nomic Areas (MEAs) and Regional Eco-
nomic Area Groupings (REAGs) as de-
fined below. Both MEAs and REAGs
are based on the U.S. Department of
Commerce’s 172 Economic Areas (EAs).
See 60 FR 13114 (March 10, 1995). In ad-
dition, the Commission shall sepa-
rately license Guam and the Northern
Mariana Islands, Puerto Rico and the
United States Virgin Islands, American
Samoa, and the Gulf of Mexico, which
have been assigned Commission-cre-
ated EA numbers 173–176, respectively.
Maps of the EAs, MEAs, and REAGs
and the FEDERAL REGISTER Notice that
established the 172 EAs are available
for public inspection and copying at
the Commercial Wireless Division Pub-
lic Reference Room, room 5608, 2025 M
Street, NW, Washington, DC.

(a) The 52 MEAs are composed of one
or more EAs and the 12 REAGs are
composed of one or more MEAs, as de-
fined in the table below:

REAGs MEAs EAs

1 (Northeast) .............................................. 1 (Boston) ................................................ 1–3.
2 (New York City) .................................... 4–7, 10.
3 (Buffalo) ................................................ 8.
4 (Philadelphia) ....................................... 11–12.

2 (Southeast) ............................................. 5 (Washington) ........................................ 13–14.
6 (Richmond) ........................................... 15–17, 20.
7 (Charlotte-Greensboro-Greenville-Ra-

leigh).
18–19, 21–26, 41–42, 46.

8 (Atlanta) ................................................ 27–28, 37–40, 43.
9 (Jacksonville) ........................................ 29, 35.
10 (Tampa-St. Petersburg-Orlando) ....... 30, 33–34.
11 (Miami) ............................................... 31–32.

3 (Great Lakes) ......................................... 12 (Pittsburgh) ......................................... 9, 52–53.
13 (Cincinnati-Dayton) ............................. 48–50.
14 (Columbus) ......................................... 51.
15 (Cleveland) ......................................... 54–55.
16 (Detroit) .............................................. 56–58, 61–62.
17 (Milwaukee) ........................................ 59–60, 63, 104–105, 108.
18 (Chicago) ............................................ 64–66, 68, 97, 101.
19 (Indianapolis) ...................................... 67.
20 (Minneapolis-St. Paul) ........................ 106–107, 109–114, 116.
21 (Des Moines-Quad Cities) .................. 100, 102–103, 117.

4 (Mississippi Valley) ................................. 22 (Knoxville) ........................................... 44–45.
23 (Louisville-Lexington-Evansville) ........ 47, 69–70, 72.
24 (Birmingham) ...................................... 36, 74, 78–79.
25 (Nashville) .......................................... 71.
26 (Memphis-Jackson) ............................ 73, 75–77.
27 (New Orleans-Baton Rouge) .............. 80–85.
28 (Little Rock) ........................................ 90–92, 95.
29 (Kansas City) ...................................... 93, 99, 123.
30 (St. Louis) ........................................... 94, 96, 98.

5 (Central) .................................................. 31 (Houston) ............................................ 86–87, 131.
32 (Dallas-Fort Worth) ............................. 88–89, 127–130, 135, 137–138.
33 (Denver) ............................................. 115, 140–143.
34 (Omaha) ............................................. 118–121.
35 (Wichita) ............................................. 122.
36 (Tulsa) ................................................ 124.
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REAGs MEAs EAs

37 (Oklahoma City) ................................. 125–126.
38 (San Antonio) ..................................... 132–134.
39 (El Paso-Albuquerque) ....................... 136, 139, 155–157.
40 (Phoenix) ............................................ 154, 158–159.

6 (West) ..................................................... 41 (Spokane-Billings) .............................. 144–147, 168.
42 (Salt Lake City) .................................. 148–150, 152.
43 (San Francisco-Oakland-San Jose) ... 151, 162–165.
44 (Los Angeles-San Diego) ................... 153, 160–161.
45 (Portland) ............................................ 166–167.
46 (Seattle) .............................................. 169–170.

7 (Alaska) .................................................. 47 (Alaska) .............................................. 171.
8 (Hawaii) .................................................. 48 (Hawaii) .............................................. 172.
9 (Guam and the Northern Mariana Is-

lands).
49 (Guam and the Northern Mariana Is-

lands).
173.

10 (Puerto Rico and U.S. Virgin Islands) .. 50 (Puerto Rico and U.S. Virgin Islands) 174.
11 (American Samoa) ............................... 51 (American Samoa) ............................. 175.
12 (Gulf of Mexico) .................................... 52 (Gulf of Mexico) .................................. 176.

(b) The Gulf of Mexico EA extends
from 12 nautical miles off the U.S. Gulf
coast outward into the Gulf.

Subpart B—Applications and
Licenses

§ 27.11 Initial authorization.

(a) An applicant must file a single ap-
plication for an initial authorization
for all markets won and frequency
blocks desired.

(b) The initial WCS authorizations
shall be granted for 10 megahertz of
spectrum in accordance with § 27.5. Au-
thorizations for Blocks A and B will be
based on Major Economic Areas
(MEAs), as shown in § 27.6. Authoriza-
tions for Blocks C and D will be based
on Regional Economic Area Groupings
(REAGs), as shown in § 27.6. Applica-
tions for individual sites are not re-
quired and will not be accepted, except
where required for environmental as-
sessments, in accordance with § 27.63.

[62 FR 9658, Mar. 3, 1997, as amended at 63 FR
68954, Dec. 14, 1998]

§ 27.12 Eligibility.

Any entity, other than those pre-
cluded by section 310 of the Commu-
nications Act of 1934, as amended, 47
U.S.C. section 310, is eligible to hold a
license under this part.

§ 27.13 License period.

Initial WCS authorizations will have
a term not to exceed ten years from
the date of original issuance or re-
newal.

§ 27.14 Construction requirements;
Criteria for comparative renewal
proceedings.

(a) WCS licensees must make a show-
ing of ‘‘substantial service’’ in their li-
cense area within ten years of being li-
censed. ‘‘Substantial’’ service is de-
fined as service which is sound, favor-
able, and substantially above a level of
mediocre service which just might
minimally warrant renewal. Failure by
any licensee to meet this requirement
will result in forfeiture of the license
and the licensee will be ineligible to re-
gain it.

(b) A renewal applicant involved in a
comparative renewal proceeding shall
receive a preference, commonly re-
ferred to as a renewal expectancy,
which is the most important compara-
tive factor to be considered in the pro-
ceeding, if its past record for the rel-
evant license period demonstrates that:

(1) The renewal applicant has pro-
vided ‘‘substantial’’ service during its
past license term; and

(2) The renewal applicant has sub-
stantially complied with applicable
FCC rules, policies and the Commu-
nications Act of 1934, as amended.

(c) In order to establish its right to a
renewal expectancy, a WCS renewal ap-
plicant involved in a comparative re-
newal proceeding must submit a show-
ing explaining why it should receive a
renewal expectancy. At a minimum,
this showing must include:

(1) A description of its current serv-
ice in terms of geographic coverage and
population served;
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(2) An explanation of its record of ex-
pansion, including a timetable of new
construction to meet changes in de-
mand for service;

(3) A description of its investments in
its WCS system; and

(4) Copies of all FCC orders finding
the licensee to have violated the Com-
munications Act or any FCC rule or
policy; and a list of any pending pro-
ceedings that relate to any matter de-
scribed in this paragraph.

(d) In making its showing of entitle-
ment to a renewal expectancy, a re-
newal applicant may claim credit for
any system modification applications
that were pending on the date it filed
its renewal application. Such credit
will not be allowed if the modification
application is dismissed or denied.

§ 27.15 Geographic partitioning and
spectrum disaggregation.

(a) Eligibility. (1) Parties seeking ap-
proval for partitioning and
disaggregation shall request from the
Commission an authorization for par-
tial assignment of a license pursuant
to section 27.324.

(2) WCS licensees may apply to parti-
tion their licensed geographic service
area or disaggregate their licensed
spectrum at any time following the
grant of their licenses.

(b) Technical Standards—(1) Parti-
tioning. In the case of partitioning, ap-
plicants and licensees must file FCC
Form 603 pursuant to section 1.948 and
list the partitioned service area on a
schedule to the application. The geo-
graphic coordinates must be specified
in degrees, minutes, and seconds to the
nearest second of latitude and lon-
gitude and must be based upon the 1983
North American Datum (NAD83).

(2) Disaggregation. Spectrum may be
disaggregated in any amount.

(3) Combined partitioning and
disaggregation. The Commission will
consider requests for partial assign-
ment of licenses that propose combina-
tions of partitioning and
disaggregation.

(4) Signal levels. For purposes of parti-
tioning and disaggregation, WCS sys-
tems must be designed so as not to ex-
ceed a signal level of 47 dByV/m at the
licensee’s service area boundary, unless
the affected adjacent service area li-

censees have agreed to a different sig-
nal level. See section 27.55.

(c) Unjust Enrichment.—(1) Bidding
credits. Licensees that received a bid-
ding credit and partition their licenses
or disaggregate their spectrum to enti-
ties not meeting the eligibility stand-
ards for such a bidding credit, will be
subject to the provisions concerning
unjust enrichment as set forth in sec-
tion 27.209(c).

(2) Apportioning unjust enrichment
payments. Unjust enrichment payments
for partitioned license areas shall be
calculated based upon the ratio of the
population of the partitioned license
area to the overall population of the li-
cense area and by utilizing the most re-
cent census data. Unjust enrichment
payments for disaggregated spectrum
shall be calculated based upon the
ratio of the amount of spectrum
disaggregated to the amount of spec-
trum held by the licensee.

(d) License term. The license term for
a partitioned license area and for
disaggregated spectrum shall be the re-
mainder of the original licensee’s li-
cense term as provided for in § 27.13.

[62 FR 9658, Mar. 3, 1997, as amended at 63 FR
68954, Dec. 14, 1998]

Subpart C—Technical Standards
§ 27.50 Power limits.

(a) Fixed, land, and radiolocation
land stations transmitting in the 2305–
2320 MHz and 2345–2360 MHz bands are
limited to 2000 watts peak equivalent
isotropically radiated power (EIRP).

(b) Mobile and radiolocation mobile
stations transmitting in the 2305–2320
MHz and 2345–2360 MHz bands are lim-
ited to 20 watts EIRP peak power.

(c) Peak transmit power shall be
measured over any interval of contin-
uous transmission using instrumenta-
tion calibrated in terms of rms-equiva-
lent voltage. The measurement results
shall be properly adjusted for any in-
strument limitations, such as detector
response times, limited resolution
bandwidth capability when compared
to the emission bandwidth, etc., so as
to obtain a true peak measurement for
the emission in question over the full
bandwidth of the channel.

[62 FR 16497, Apr. 7, 1997]
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§ 27.51 Equipment authorization.
(a) Each transmitter utilized for op-

eration under this part and each trans-
mitter marketed, as set forth in § 2.803
of this chapter, must be of a type that
has been authorized by the Commission
under its type acceptance procedure.

(b) The Commission periodically pub-
lishes a list of type accepted equip-
ment, entitled ‘‘Radio Equipment List,
Equipment Accepted for Licensing.’’
Copies of this list are available for pub-
lic reference at the Commission’s of-
fices in Washington, DC, at each of its
field offices, and may be ordered from
its copy contractor.

(c) Any manufacturer of radio trans-
mitting equipment to be used in these
services may request equipment au-
thorization following the procedures
set forth in subpart J of part 2 of this
chapter. Equipment authorization for
an individual transmitter may be re-
quested by an applicant for a station
authorization by following the proce-
dures set forth in part 2 of this chapter.
Such equipment if approved or accept-
ed will not normally be included in the
Commission’s Radio Equipment List
but will be individually enumerated on
the station authorization.

§ 27.52 RF safety.
Licensees and manufacturers are sub-

ject to the radio frequency radiation
exposure requirements specified in sec-
tions 1.1307(b), 2.1091, and 2.1093 of this
chapter, as appropriate. Applications
for equipment authorization of mobile
or portable devices operating under
this section must contain a statement
confirming compliance with these re-
quirements for both fundamental emis-
sions and unwanted emissions. Tech-
nical information showing the basis for
this statement must be submitted to
the Commission upon request.

§ 27.53 Emission limits.
(a) The power of any emission outside

the licensee’s frequency band(s) of op-
eration shall be attenuated below the
transmitter power (p) within the li-
censed band(s) of operation, measured
in watts, by the following amounts:

(1) For fixed, land, and radiolocation
land stations: By a factor not less than
80 + 10 log (p) dB on all frequencies be-
tween 2320 and 2345 MHz;

(2) For mobile and radiolocation mobile
stations: By a factor not less than 110 +
10 log (p) dB on all frequencies between
2320 and 2345 MHz;

(3) For fixed, land, mobile, radiolocation
land and radiolocation mobile stations:
By a factor not less than 70 + 10 log (p)
dB on all frequencies below 2300 MHz
and on all frequencies above 2370 MHz;
and not less than 43 + 10 log (p) dB on
all frequencies between 2300 and 2320
MHz and on all frequencies between
2345 and 2370 MHz that are outside the
licensed bands of operation;

(4) Compliance with these provisions
is based on the use of measurement in-
strumentation employing a resolution
bandwidth of 1 MHz or less, but at least
one percent of the emission bandwidth
of the fundamental emission of the
transmitter, provided the measured en-
ergy is integrated over a 1 MHz band-
width;

(5) In complying with the require-
ments in § 27.53(a)(1) and § 27.53(a)(2),
WCS equipment that uses opposite
sense circular polarization from that
used by Satellite DARS systems in the
2320–2345 MHz band shall be permitted
an allowance of 10 dB;

(6) When measuring the emission lim-
its, the nominal carrier frequency shall
be adjusted as close to the edges, both
upper and lower, of the licensee’s bands
of operation as the design permits;

(7) The measurements of emission
power can be expressed in peak or aver-
age values, provided they are expressed
in the same parameters as the trans-
mitter power;

(8) Waiver requests of any of the out-
of-band emission limits in paragraphs
(a)(1) through (a)(7) of this section
shall be entertained only if inter-
ference protection equivalent to that
afforded by the limits is shown;

(9) In the 2305–2315 MHz band, if port-
able devices comply with all of the fol-
lowing requirements, then paragraph
(a)(2) of this section shall not apply to
portable devices, which instead shall
attenuate all emissions into the 2320–
2345 MHz band by a factor of not less
than 93 + 10 log (p) dB:

(i) The portable device has a duty
cycle of 12.5% or less, with at most a
312.5 microsecond pulse every 2.5 milli-
seconds;
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(ii) The portable device must employ
time division multiple access (TDMA)
technology;

(iii) The nominal peak transmit out-
put power of the portable device is no
more than 200 milliwatts (25 milliwatts
average power);

(iv) The portable device operates
with the minimum power necessary for
successful communications;

(v) The nominal average base station
transmit output power is no more than
800 milliwatts when the base station
antennas is located at a height of at
least 8 meters (26.25 feet) above the
ground;

(vi) Only fixed and portable devices
and services may be provided: vehicle-
mounted units are not permitted; and

(vii) Transmitting antennas shall em-
ploy linear polarization or another po-
larization that provides equivalent of
better discrimination with respect to a
DARS antenna;

(10) The out-of-band emissions limits
in paragraphs (a)(1) through (a)(9) of
this section may be modified by the
private contractual agreement of all
affected licensees, who shall maintain
a copy of the agreement in their sta-
tion files and disclose it to prospective
assignees or transferees and, upon re-
quest, to the Commission.

(b) For WCS Satellite DARS operations:
The limits set forth in § 25.202(f) of this
chapter shall apply, except that Sat-
ellite DARS operations shall be limited
to a maximum power flux density of
¥197 dBW/m2/4 kHz in the 2370–2390
MHz band at Arecibo, Puerto Rico.

(c) When an emission outside of the
authorized bandwidth causes harmful
interference, the Commission may, at
its discretion, require greater attenu-
ation than specified in this section.

[62 FR 16497, Apr. 7, 1997]

§ 27.54 Frequency stability.
The frequency stability shall be suffi-

cient to ensure that the fundamental
emissions stay within the authorized
bands of operation.

§ 27.55 Field strength limits.
The predicted or measured median

field strength at any location on the
border of a WCS service area shall not
exceed 47 dBµV/m unless the parties
agree to a different field strength. This

value applies to both the initially of-
fered MEA and REAG service areas and
to partitioned service areas.

§ 27.56 Antenna structures; air naviga-
tion safety.

A licensee that owns its antenna
structure(s) must not allow such an-
tenna structure(s) to become a hazard
to air navigation. In general, antenna
structure owners are responsible for
registering antenna structures with
the FCC if required by part 17 of this
chapter, and for installing and main-
taining any required marking and
lighting. However, in the event of de-
fault of this responsibility by an an-
tenna structure owner, the FCC per-
mittee or licensee authorized to use an
affected antenna structure will be held
responsible by the FCC for ensuring
that the antenna structure continues
to meet the requirements of part 17 of
this chapter. See § 17.6 of this chapter.

(a) Marking and lighting. Antenna
structures must be marked, lighted and
maintained in accordance with part 17
of this chapter and all applicable rules
and requirements of the Federal Avia-
tion Administration. For any construc-
tion or alteration that would exceed
the requirements of section 17.7 of this
chapter, licensees must notify the ap-
propriate Regional Office of the Fed-
eral Aviation Administration (FAA
Form 7460–1) and file a request for an-
tenna height clearance and obstruction
marking and lighting specifications
(FCC Form 854) with the FCC, WTB,
1270 Fairfield Road, Gettysburg, PA
17325.

(b) Maintenance contracts. Antenna
structure owners (or licensees and per-
mittees, in the event of default by an
antenna structure owner) may enter
into contracts with other entities to
monitor and carry out necessary main-
tenance of antenna structures. An-
tenna structure owners (or licensees
and permittees, in the event of default
by an antenna structure owner) that
make such contractual arrangements
continue to be responsible for the
maintenance of antenna structures in
regard to air navigation safety.

§ 27.57 International coordination.
WCS operations in the border areas

shall be subject to coordination with
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those countries and provide protection
to non-U.S. operations in the 2305–2320
and 2345–2360 MHz bands as appropriate.
In addition, satellite DARS operations
in WCS spectrum shall be subject to
international satellite coordination
procedures.

§ 27.58 Interference to MDS/ITFS re-
ceivers.

(a) WCS licensees shall bear full fi-
nancial obligation to remedy inter-
ference to MDS/ITFS block
downconverters if all of the following
conditions are met:

(1) The complaint is received by the
WCS licensee prior to February 20, 2002;

(2) The MDS.ITFS downconverter
was installed prior to August 20, 1998;

(3) The WCS fixed or land station
transmits at 50 or more watts peak
EIRP;

(4) The MDS/ITFS downconverter is
located within a WCS transmitter’s
free space power flux density contour
of ¥34 dBW/m2; and

(5) The MDS/ITFS customer or li-
censee has informed the WCS licensee
of the interference within one year
from the initial operation of the WCS
transmitter or within one year from
any subsequent power increases at the
WCS station.

(b) Resolution of the complaint shall
be at no cost to the complainant.

(c) Two or more WCS licensees collo-
cating their antennas on the same
tower shall assume shared responsi-
bility for remedying interference com-
plaints within the area determined by
paragraph (a)(4) of this section unless
an offending station can be readily de-
termined and then that station shall
assume full financial responsibility.

(d) If the WCS licensee cannot other-
wise eliminate interference caused to
MDS/ITFS reception, then that li-
censee must cease operations from the
offending WCS facility.

(e) At least 30 days prior to com-
mencing operations from any new WCS
transmission site or with increased
power from any existing WCS trans-
mission site, a WCS licensee shall no-
tify all MDS/ITFS licensees in or
through whose licensed service area
they intend to operate of the technical
parameters of the WCS transmission
facility. WCS and MDS/ITFS licensees

are expected to coordinate voluntarily
and in good faith to avoid interference
problems and to allow the greates oper-
ational flexibility in each other’s oper-
ations.

[62 FR 16498, Apr. 7, 1997]

§§ 27.59–27.62 [Reserved]

§ 27.63 Disturbance of AM broadcast
station antenna patterns.

WCS licensees that construct or mod-
ify towers in the immediate vicinity of
AM broadcast stations are responsible
for measures necessary to correct dis-
turbance of the AM station antenna
pattern which causes operation outside
of the radiation parameters specified
by the FCC for the AM station, if the
disturbance occurred as a result of
such construction or modification.

(a) Non-directional AM stations. If
tower construction or modification is
planned within 1 kilometer (0.6 mile) of
a non-directional AM broadcast station
tower, the WCS licensee must notify
the licensee of the AM broadcast sta-
tion in advance of the planned con-
struction or modification. Measure-
ments must be made to determine
whether the construction or modifica-
tion would affect the AM station an-
tenna pattern. The WCS licensee is re-
sponsible for the installation and con-
tinued maintenance of any detuning
apparatus necessary to restore proper
non-directional performance of the AM
station tower.

(b) Directional AM stations. If tower
construction or modification is
planned within 3 kilometers (1.9 miles)
of a directional AM broadcast station
array, the WCS licensee must notify
the licensee of the AM broadcast sta-
tion in advance of the planned con-
struction or modification. Measure-
ments must be made to determine
whether the construction or modifica-
tion would affect the AM station an-
tenna pattern. The WCS licensee is re-
sponsible for the installation and con-
tinued maintenance of any detuning
apparatus necessary to restore proper
performance of the AM station array.

§ 27.64 Protection from interference.
Wireless Communications Service

(WCS) stations operating in full ac-
cordance with applicable FCC rules and
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the terms and conditions of their au-
thorizations are normally considered
to be non-interfering. If the FCC deter-
mines, however, that interference
which significantly interrupts or de-
grades a radio service is being caused,
it may, after notice and an opportunity
for a hearing, require modifications to
any WCS station as necessary to elimi-
nate such interference.

(a) Failure to operate as authorized.
Any licensee causing interference to
the service of other stations by failing
to operate its station in full accord-
ance with its authorization and appli-
cable FCC rules shall discontinue all
transmissions, except those necessary
for the immediate safety of life or
property, until it can bring its station
into full compliance with the author-
ization and rules.

(b) Intermodulation interference. Li-
censees should attempt to resolve such
interference by technical means.

(c) Situations in which no protection is
afforded. Except as provided elsewhere
in this part, no protection from inter-
ference is afforded in the following sit-
uations:

(1) Interference to base receivers from
base or fixed transmitters. Licensees
should attempt to resolve such inter-
ference by technical means or oper-
ating arrangements.

(2) Interference to mobile receivers from
mobile transmitters. No protection is
provided against mobile-to-mobile in-
terference.

(3) Interference to base receivers from
mobile transmitters. No protection is
provided against mobile-to-base inter-
ference.

(4) Interference to fixed stations. Li-
censees should attempt to resolve such
interference by technical means or op-
erating arrangements.

(5) Anomalous or infrequent propaga-
tion modes. No protection is provided
against interference caused by tropo-
spheric and ionospheric propagation of
signals.

Subpart D—Competitive Bidding
Procedures for WCS

§ 27.201 WCS subject to competitive
bidding.

Mutually exclusive initial applica-
tions to provide WCS service are sub-

ject to competitive bidding procedures.
The procedures set forth in part 1, sub-
part Q of this chapter will apply unless
otherwise specified in this part.

§ 27.202 Competitive bidding mecha-
nisms.

In addition to the provisions of
§ 1.2104(a) through (f), (h) and (i) of this
chapter, the following provision will
apply to WCS: Where a tie bid occurs,
the high bidder will be determined by
the order in which the bids were re-
ceived by the Commission.

§ 27.203 Withdrawal, default and dis-
qualification payments.

When the Commission conducts a si-
multaneous multiple round auction
pursuant to § 27.202, the Commission
will impose payments on bidders who
withdraw high bids during the course
of an auction, or who default on pay-
ments due after an auction closes or
who are disqualified. When the amount
of such a payment cannot be deter-
mined, a deposit of up to 20 percent of
the amount bid on the license will be
required.

(a) Bid withdrawal prior to close of
auction. A bidder who withdraws a
high bid during the course of an auc-
tion will be subject to a payment equal
to the difference between the amount
bid and the amount of the winning bid
the next time the license is offered by
the Commission. No withdrawal pay-
ment would be assessed if the subse-
quent winning bid exceeds the with-
drawn bid. This payment amount will
be deducted from any upfront pay-
ments or down payments that the with-
drawing bidder has deposited with the
Commission.

(b) Default or disqualification after
close of auction. See § 1.2104(g)(2) of this
chapter.

[62 FR 9658, Mar. 3, 1997, as amended at 63 FR
2349, Jan. 15, 1998]

§ 27.204 Bidding application and cer-
tification procedures; prohibition of
collusion.

(a) Submission of Short-Form Applica-
tion (FCC Form 175). In order to be eligi-
ble to bid, an applicant must timely
submit, by means of electronic filing, a
short-form application (FCC Form 175).

VerDate 29<OCT>99 12:56 Nov 30, 1999 Jkt 183185 PO 00000 Frm 00362 Fmt 8010 Sfmt 8010 Y:\SGML\183185T.XXX pfrm02 PsN: 183185T



363

Federal Communications Commission § 27.204

Unless otherwise provided by public no-
tice, the Form 175 need not be accom-
panied by an upfront payment (see
§ 27.205).

(1) All Form 175s will be due on the
date specified by public notice.

(2) The Form 175 must contain the
following information:

(i) Identification of each license on
which the applicant wishes to bid;

(ii) The applicant’s name, if the ap-
plicant is an individual. If the appli-
cant is a corporation, then the short-
form application will require the name
and address of the corporate office and
the name and title of an officer or di-
rector. If the applicant is a partner-
ship, then the application will require
the names, citizenship and addresses of
all partners, and, if a partner is not a
natural person, then the name and title
of a responsible person should be in-
cluded as well. If the applicant is a
trust, then the name and address of the
trustee will be required. If the appli-
cant is none of the above, then it must
identify and describe itself and its
principals or other responsible persons;

(iii) The identity of the person(s) au-
thorized to make or withdraw a bid;

(iv) If the applicant applies as a des-
ignated entity pursuant to section
27.210(b), a statement to that effect and
a declaration, under penalty of perjury,
that the applicant is qualified as a des-
ignated entity under § 27.210(b).

(v) Certification that the applicant is
legally, technically, financially and
otherwise qualified pursuant to section
308(b) of the Communications Act of
1934, as amended. The Commission will
accept applications certifying that a
request for waiver or other relief from
the requirements of section 310 is pend-
ing;

(vi) Certification that the applicant
is in compliance with the foreign own-
ership provisions of section 310 of the
Communications Act of 1934, as amend-
ed;

(vii) Certification that the applicant
is and will, during the pendency of its
application(s), remain in compliance
with any service-specific qualifications
applicable to the licenses on which the
applicant intends to bid including, but
not limited to, financial qualifications.
The Commission may require certifi-
cation in certain services that the ap-

plicant will, following grant of a li-
cense, come into compliance with cer-
tain service-specific rules, including,
but not limited to, ownership eligi-
bility limitations;

(viii) An exhibit, certified as truthful
under penalty of perjury, identifying
all parties with whom the applicant
has entered into partnerships, joint
ventures, consortia or other agree-
ments, arrangements or under-
standings of any kind relating to the
licenses being auctioned, including any
such agreements relating to the post-
auction market structure;

(ix) Certification under penalty of
perjury that it has not entered and will
not enter into any explicit or implicit
agreements, arrangements or under-
standings of any kind with any parties
other than those identified pursuant to
paragraph (a)(2)(viii) of this section re-
garding the amount of their bids, bid-
ding strategies or the particular li-
censes on which they will or will not
bid; and

(x) Certification under penalty of
perjury that it is not in default on any
Commission licenses and that it is not
delinquent on any extension of credit
from any federal agency.

NOTE TO PARAGRAPH (a): The Commission
may also request applicants to submit addi-
tional information for informational pur-
poses to aid in its preparation of required re-
ports to Congress.

(b) Modification and Amendment of
Application. Applicants will be per-
mitted to amend their Form 175 appli-
cations to make minor amendments to
correct minor errors or defects such as
typographical errors. Applicants will
also be permitted to amend FCC Form
175 to make changes to the information
required by § 27.204(a) (such as owner-
ship changes or changes in the identi-
fication of parties to bidding con-
sortia), provided such changes do not
result in a change in control of the ap-
plicant and do not involve another ap-
plicant (or parties in interest to an ap-
plicant) who has applied for licenses in
any of the same geographic license
areas as the applicant. Amendments
which change control of the applicant
will be considered major amendments.
An FCC Form 175 which is amended by
a major amendment will be considered
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to be newly filed and cannot be resub-
mitted after applicable filing deadlines.
See also § 1.2105 of this chapter.

(c) Prohibition of collusion. (1) Ex-
cept as provided in paragraphs (c)(2),
(c)(3) and (c)(4) of this section, after
the filing of short-form applications,
all applicants are prohibited from co-
operating, collaborating, discussing or
disclosing in any manner the substance
of their bids or bidding strategies, or
discussing or negotiating settlement
agreements, with other applicants
until after the high bidder makes the
required down payment, unless such
applicants are members of a bidding
consortium or other joint bidding ar-
rangement identified on the bidder’s
short-form application pursuant to
§ 27.204(a)(2)(viii).

(2) Applicants may modify their
short-form applications to reflect for-
mation of consortia or changes in own-
ership at any time before or during an
auction, provided such changes do not
result in a change in control of the ap-
plicant, and provided that the parties
forming consortia or entering into
ownership agreements have not applied
for licenses in any of the same geo-
graphic license areas. Such changes
will not be considered major modifica-
tions of the application.

(3) After the filing of short-form ap-
plications, applicants may make agree-
ments to bid jointly for licenses, pro-
vided the parties to the agreement
have not applied for licenses in any of
the same geographic license areas.

(4) After the filing of short-form ap-
plications, a holder of a non-control-
ling attributable interest in an entity
submitting a short-form application
may acquire an ownership interest in,
form a consortium with, or enter into a
joint bidding arrangement with, other
applicants for licenses in the same geo-
graphic license area, provided that:

(i) The attributable interest holder
certifies to the Commission that it has
not communicated and will not com-
municate with any party concerning
the bids or bidding strategies of more
than one of the applicants in which it
holds an attributable interest, or with
which it has a consortium or joint bid-
ding arrangement, and which have ap-
plied for licenses in the same geo-
graphic license area(s); and

(ii) The arrangements do not result
in any change in control of an appli-
cant.

(5) Applicants must modify their
short-form applications to reflect any
changes in ownership or in the mem-
bership of consortia or joint bidding ar-
rangements.

(6) For purposes of this paragraph:
(i) The term ‘‘applicant’’ shall in-

clude the entity submitting a short-
form application to participate in an
auction (FCC Form 175), as well as all
holders of partnership and other owner-
ship interests and any stock interest
amounting to 5 percent or more of the
entity, or outstanding stock, or out-
standing voting stock of the entity
submitting a short-form application,
and all officers and directors of that
entity; and

(ii) The term ‘‘bids or bidding strate-
gies’’ shall include capital calls or re-
quests for additional funds in support
of bids or bidding strategies.

§ 27.205 Submission of upfront pay-
ments.

(a) Each eligible bidder for WCS li-
censes subject to auction shall pay an
upfront payment pursuant to this
chapter and procedures specified by
public notice. No interest will be paid
on upfront payments.

(b) Upfront payments must be made
by wire transfer.

(c) If the applicant does not submit
at least the minimum upfront pay-
ment, it will be ineligible to bid, its ap-
plication will be dismissed and any up-
front payment it has made will be re-
turned.

(d) The upfront payment(s) of a bid-
der will be credited toward any down
payment required for licenses on which
the bidder is the high bidder. Where the
upfront payment amount exceeds the
required deposit of a winning bidder,
the Commission will refund the excess
amount after determining that no bid
withdrawal payments are owed by that
bidder.

(e) In accordance with the provisions
of paragraph (d) of this section, in the
event a payment is assessed pursuant
to § 27.203 for bid withdrawal or default,
upfront payments or down payments
on deposit with the Commission will be
used to satisfy the bid withdrawal or
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default payment before being applied
toward any additional payment obliga-
tions that the high bidder may have.

§ 27.206 Submission of down payment
and filing of long-form applications.

(a) After bidding has ended, the Com-
mission will identify and notify the
high bidder and declare the bidding
closed.

(b) Within ten (10) business days after
being notified that it is a high bidder
on a particular license(s), a high bidder
must submit to the Commission’s
lockbox bank such additional funds
(the ‘‘down payment’’) as are necessary
to bring its total deposits (not includ-
ing upfront payments applied to satisfy
bid withdrawal or default payments) up
to twenty (20) percent of its high bid(s).
This down payment must be made by
wire transfer or cashier’s check drawn
in U.S. dollars from a financial institu-
tion whose deposits are insured by the
Federal Deposit Insurance Corporation
and must be made payable to the Fed-
eral Communications Commission.
Down payments will be held by the
Commission until the high bidder has
been awarded the license and has paid
the remaining balance due on the li-
cense, in which case it will not be re-
turned, or until the winning bidder is
found unqualified to be a licensee or
has defaulted, in which case it will be
returned, less applicable payments. No
interest will be paid on any down pay-
ment.

(c) A high bidder that meets its down
payment obligations in a timely man-
ner must, within ten (10) business days
after being notified that it is a high
bidder, submit an additional applica-
tion (the ‘‘long-form application’’) pur-
suant to the rules governing the serv-
ice in which the applicant is the high
bidder. Notwithstanding any other pro-
vision in title 47 of the Code of Federal
Regulations to the contrary, high bid-
ders need not submit an additional ap-
plication filing fee with their long-
form applications. Notwithstanding
any other provision in Title 47 of the
Code of Federal Regulations to the con-
trary, the high bidder’s long-form ap-
plication must be mailed or otherwise
delivered to: Office of the Secretary,
Federal Communications Commission,
Attention: Auction Application Proc-

essing Section, 1919 M Street, NW,
Room 222, Washington, DC 20554. An ap-
plicant that fails to submit the re-
quired long-form application as re-
quired under this section, and fails to
establish good cause for any late-filed
submission, shall be deemed to have
defaulted and will be subject to the
payments set forth in section 27.203.

(d) As an exhibit to its long-form ap-
plication, the applicant must provide a
detailed explanation of the terms and
conditions and parties involved in any
bidding consortia, joint venture, part-
nership or other agreement or arrange-
ment it had entered into relating to
the competitive bidding process prior
to the time bidding was completed.
Such agreements must have been en-
tered into prior to the filing of short-
form applications pursuant to § 27.204.

§ 27.207 [Reserved]

§ 27.208 License grant, denial, default,
and disqualification.

(a) Unless otherwise specified in
these rules, auction winners are re-
quired to pay the balance of their win-
ning bids in a lump sum within ten (10)
business days following award of the li-
cense. Grant of the license will be con-
ditioned on full and timely payment of
the winning bid.

(b) If a winning bidder withdraws its
bid after the Commission has declared
competitive bidding closed or fails to
remit the required down payment with-
in ten (10) business days after the Com-
mission has declared competitive bid-
ding closed, the bidder will be deemed
to have defaulted, its application will
be dismissed, and it will be liable for
the default penalty specified in § 27.203.
In such event, the Commission may ei-
ther re-auction the license to existing
or new applicants or offer it to the
other highest bidders (in descending
order) at their final bids. The down
payment obligations set forth in
§ 27.206(b) will apply.

(c) A winning bidder who is found un-
qualified to be a licensee, fails to remit
the balance of its winning bid in a
timely manner, or defaults or is dis-
qualified for any reason after having
made the required down payment, will
be deemed to have defaulted and will
be liable for the payment set forth in
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§ 27.203. In such event, the Commission
will conduct another auction for the li-
cense, affording new parties an oppor-
tunity to file applications for the li-
cense.

(d) Bidders who are found to have
violated the antitrust laws or the Com-
mission’s rules in connection with
their participation in the competitive
bidding process may be subject, in ad-
dition to any other applicable sanc-
tions, to forfeiture of their upfront
payment, down payment or full bid
amount, and may be prohibited from
participating in future auctions.

§ 27.209 Designated entities; bidding
credits; unjust enrichment.

(a) Designated entities entitled to
preferences in the WCS auction are
small businesses and very small busi-
nesses as defined in § 27.110(b). Des-
ignated entities will be eligible for bid-
ding credits, as defined in paragraphs
(b) and (c) of this section.

(b) A winning bidder that qualifies as
a small business may use a bidding cred-
it of 25 percent to lower the cost of its
winning bid.

(c) A winning bidder that qualifies as
a very small business may use a bidding
credit of 35 percent to lower the cost of
its winning bid.

(d) Unjust enrichment. See § 1.2111 of
this chapter.

[62 FR 9658, Mar. 3, 1997, as amended at 63 FR
2349, Jan. 15, 1998]

§ 27.210 Definitions.
(a) Scope. The definitions in this sec-

tion apply to § 27.209, unless otherwise
specified in those sections.

(b) Small Business; Very Small Busi-
ness; Consortia.

(1) A small business is an entity that,
together with its affiliates and control-
ling principals, has average annual
gross revenues that are not more than
$40 million for the preceding three
years.

(2) A very small business is an entity
that, together with its affiliates and
controlling principals, has average an-
nual gross revenues that are not more
than $15 million for the preceding three
years.

(3) For purposes of determining
whether an entity meets the $40 mil-
lion average annual gross revenues size

standard set forth in paragraph (b)(1) of
this section or the $15 million average
annual gross revenues size standard set
forth in paragraph (b)(2) of this section,
the gross revenues of the applicant and
its affiliates shall be considered on a
cumulative basis and aggregated sub-
ject to the following exceptions:

(i) For purposes of paragraphs (b)(1)
and (b)(2) of this section, the personal
net worth of an applicant and its affili-
ates is not included in the applicant’s
gross revenues; and

(ii) For purposes of paragraphs (b)(1)
and (b)(2) of this section, Indian tribes
or Alaska Regional or Village Corpora-
tions organized pursuant to the Alaska
Native Claims Settlement Act (43
U.S.C. 1601 et seq.), or entities owned
and controlled by such tribes or cor-
porations, are not considered affiliates
of an applicant (or licensee) that is
owned and controlled by such tribes,
corporations or entities, and that oth-
erwise complies with the requirements
of paragraphs (b)(1) and (b)(2) of this
section, except that gross revenues de-
rived from gaming activities conducted
by affiliated entities pursuant to the
Indian Gaming Regulatory Act (25
U.S.C. 2701 et seq.) will be counted in
determining such applicant’s (or li-
censee’s) compliance with the financial
requirements of paragraphs (b)(1) and
(b)(2) of this section, unless such appli-
cant establishes that it will not receive
a substantial unfair competitive ad-
vantage because significant legal con-
straints restrict the applicant’s ability
to access such gross revenues.

(4) A consortium of small businesses
(or a consortium of very small busi-
nesses) is a conglomerate organization
formed as a joint venture between or
among mutually independent business
firms, each of which individually satis-
fies the definition in paragraph (b)(1) of
this section or each of which satisfies
the definition in paragraph (b)(2) of
this section. Where an applicant (or li-
censee) is a consortium of small busi-
nesses, the gross revenues of each
small business shall not be aggregated.

(c) Gross Revenues. Gross revenues
shall mean all income received by an
entity, whether earned or passive, be-
fore any deductions are made for costs
of doing business (e.g., cost of goods
sold), as evidenced by audited financial
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statements for the relevant number of
most recently completed calendar
years, or, if audited financial state-
ments were not prepared on a calendar-
year basis, for the most recently com-
pleted fiscal years preceding the filing
of the applicant’s short-form applica-
tion (Form 175). If an entity was not in
existence for all or part of the relevant
period, gross revenues shall be evi-
denced by the audited financial state-
ments of the entity’s predecessor-in-in-
terest or, if there is no identifiable
predecessor-in-interest, unaudited fi-
nancial statements certified by the ap-
plicant as accurate. When an applicant
does not otherwise use audited finan-
cial statements, its gross revenues may
be certified by its chief financial offi-
cer or its equivalent.

(d) Affiliate.—(1) Basis for affiliation.
An individual or entity is an affiliate
of an applicant if such individual or en-
tity:

(i) Directly or indirectly controls or
has the power to control the applicant;

(ii) Is directly or indirectly con-
trolled by the applicant;

(iii) Is directly or indirectly con-
trolled by a third party or parties who
also control or have the power to con-
trol the applicant; or

(iv) Has an ‘‘identity of interest’’
with the applicant.

(2) Nature of control in determining af-
filiation. (i) Every business concern is
considered to have one or more parties
who directly or indirectly control or
have the power to control it. Control
may be affirmative or negative and it
is immaterial whether it is exercised so
long as the power to control exists.

Example for paragraph (d)(2)(i). An appli-
cant owning 50 percent of the voting stock of
another concern would have negative power
to control such concern since such party can
block any action of the other stockholders.
Also, the bylaws of a corporation may per-
mit a stockholder with less than 50 percent
of the voting stock to block any actions
taken by the other stockholders in the other
entity. Affiliation exists when the applicant
has the power to control a concern while at
the same time another person, or persons,
are in control of the concern at the will of
the party or parties with the power of con-
trol.

(ii) Control can arise through stock
ownership; occupancy of director, offi-
cer, or key employee positions; con-

tractual or other business relations; or
combinations of these and other fac-
tors. A key employee is an employee
who, because of his/her position in the
concern, has a critical influence in or
substantive control over the operations
or management of the concern.

(iii) Control can arise through man-
agement positions if the voting stock
is so widely distributed that no effec-
tive control can be established.

Example for paragraph (d)(2)(iii). In a cor-
poration where the officers and directors
own various size blocks of stock totaling 40
percent of the corporation’s voting stock,
but no officer or director has a block suffi-
cient to give him/her control or the power to
control and the remaining 60 percent is wide-
ly distributed with no individual stockholder
having a stock interest greater than 10 per-
cent, management has the power to control.
If persons with such management control of
the other entity are controlling principals of
the applicant, the other entity will be
deemed an affiliate of the applicant.

(3) Identity of interest between and
among persons. Affiliation can arise be-
tween or among two or more persons
with an identity of interest, such as
members of the same family or persons
with common investments. In deter-
mining if the applicant controls or is
controlled by a concern, persons with
an identity of interest will be treated
as though they were one person.

(i) Spousal affiliation. Both spouses
are deemed to own or control or have
the power to control interests owned or
controlled by either of them, unless
they are subject to a legal separation
recognized by a court of competent ju-
risdiction in the United States.

(ii) Kinship affiliation. Immediate
family members will be presumed to
own or control or have the power to
control interests owned or controlled
by other immediate family members.
In this context ‘‘immediate family
member’’ means father, mother, hus-
band, wife, son, daughter, brother, sis-
ter, father- or mother-in-law, son- or
daughter-in-law, brother- or sister-in-
law, step-father or -mother, step-broth-
er or -sister, step-son or -daughter,
half-brother or -sister. This presump-
tion may be rebutted by showing that:

(A) The family members are es-
tranged;

(B) The family ties are remote;
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(C) The family members are not
closely involved with each other in
business matters.

Example for paragraph (d)(3)(ii). A owns a
controlling interest in Corporation X. A’s
sister-in-law, B, has a controlling interest in
a WCS geographic area license application.
Because A and B have a presumptive kinship
affiliation, A’s interest in Corporation X is
attributable to B, and thus to the applicant,
unless B rebuts the presumption with the
necessary showing.

(4) Affiliation through stock ownership.
(i) An applicant is presumed to control
or have the power to control a concern
if he/she owns or controls or has the
power to control 50 percent or more of
its voting stock.

(ii) An applicant is presumed to con-
trol or have the power to control a con-
cern even though he/she owns, controls,
or has the power to control less than 50
percent of the concern’s voting stock,
if the block of stock he/she owns, con-
trols, or has the power to control is
large as compared with any other out-
standing block of stock.

(iii) If two or more persons each
owns, controls or has the power to con-
trol less than 50 percent of the voting
stock of a concern, such minority hold-
ings are equal or approximately equal
in size, and the aggregate of these mi-
nority holdings is large as compared
with any other stock holding, the pre-
sumption arises that each one of these
persons individually controls or has
the power to control the concern; how-
ever, such presumption may be rebut-
ted by a showing that such control or
power to control, in fact, does not
exist.

(5) Affiliation arising under stock op-
tions, convertible debentures, and agree-
ments to merge. Stock options, convert-
ible debentures, and agreements to
merge (including agreements in prin-
ciple) are generally considered to have
a present effect on the power to control
the concern. Therefore, in making a
size determination, such options, de-
bentures, and agreements will gen-
erally be treated as though the rights
held thereunder had been exercised.
However, neither an affiliate nor an ap-
plicant can use such options and deben-
tures to appear to terminate its con-
trol over another concern before it ac-
tually does so.

Example 1 for paragraph (d)(5). If company B
holds an option to purchase a controlling in-
terest in company A, who holds a controlling
interest in a WCS geographic area license ap-
plication, the situation is treated as though
company B had exercised its rights and had
become owner of a controlling interest in
company A. The gross revenues of company
B must be taken into account in determining
the size of the applicant.

Example 2 for paragraph (d)(5). If a large
company, BigCo, holds 70% (70 of 100 out-
standing shares) of the voting stock of com-
pany A, who holds a controlling interest in a
WCS geographic area license application,
and gives a third party, SmallCo, an option
to purchase 50 of the 70 shares owned by
BigCo, BigCo will be deemed to be an affil-
iate of company A, and thus the applicant,
until SmallCo actually exercises its options
to purchase such shares. In order to prevent
BigCo from circumventing the intent of the
rule, which requires such options to be con-
sidered on a fully diluted basis, the option is
not considered to have present effect in this
case.

Example 3 for paragraph (d)(5). If company
A has entered into an agreement to merge
with company B in the future, the situation
is treated as though the merger has taken
place.

(6) Affiliation under voting trusts. (i)
Stock interests held in trust shall be
deemed controlled by any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee
at will.

(ii) If a trustee has a familial, per-
sonal or extra-trust business relation-
ship to the grantor or the beneficiary,
the stock interests held in trust will be
deemed controlled by the grantor or
beneficiary, as appropriate.

(iii) If the primary purpose of a vot-
ing trust, or similar agreement, is to
separate voting power from beneficial
ownership of voting stock for the pur-
pose of shifting control of or the power
to control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized with-
in the appropriate jurisdiction.

(7) Affiliation through common manage-
ment. Affiliation generally arises where
officers, directors, or key employees
serve as the majority or otherwise as
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the controlling element of the board of
directors and/or the management of an-
other entity.

(8) Affiliation through common facili-
ties. Affiliation generally arises where
one concern shares office space and/or
employees and/or other facilities with
another concern, particularly where
such concerns are in the same or re-
lated industry or field of operations, or
where such concerns were formerly af-
filiated, and through these sharing ar-
rangements one concern has control, or
potential control, of the other concern.

(9) Affiliation through contractual rela-
tionships. Affiliation generally arises
where one concern is dependent upon
another concern for contracts and busi-
ness to such a degree that one concern
has control, or potential control, of the
other concern.

(10) Affiliation under joint venture ar-
rangements. (i) A joint venture for size
determination purposes is an associa-
tion of concerns and/or individuals,
with interests in any degree or propor-
tion, formed by contract, express or
implied, to engage in and carry out a
single, specific business venture for
joint profit for which purpose they
combine their efforts, property, money,
skill and knowledge, but not on a con-
tinuing or permanent basis for con-
ducting business generally. The deter-
mination whether an entity is a joint
venture is based upon the facts of the
business operation, regardless of how
the business operation may be des-
ignated by the parties involved. An
agreement to share profits/losses pro-
portionate to each party’s contribution
to the business operation is a signifi-
cant factor in determining whether the
business operation is a joint venture.

(ii) The parties to a joint venture are
considered to be affiliated with each
other.

Subpart E—Application, Licensing,
and Processing Rules for WCS

§ 27.301 [Reserved]

§ 27.302 Eligibility.

(a) General. Authorizations will be
granted upon proper application if:

(1) The applicant is qualified under
the applicable laws and the regula-
tions, policies and decisions issued
under those laws, including § 27.12;

(2) There are frequencies available to
provide satisfactory service; and

(3) The public interest, convenience
or necessity would be served by a
grant.

(b) Alien Ownership. A WCS author-
ization may not be granted to or held
by an entity not meeting the require-
ments of section 310 of the Communica-
tions Act of 1934, as amended, 47 U.S.C.
section 310 insofar as applicable to the
particular service in question.

§§ 27.303–27.307 [Reserved]

§ 27.308 Technical content of applica-
tions.

All applications required by this part
shall contain all technical information
required by the application forms or
associated public notice(s). Applica-
tions other than initial applications for
a WCS license must also comply with
all technical requirements of the rules
governing the WCS (see subparts C and
D of this part as appropriate).

§§ 27.310–27.320 [Reserved]

§ 27.321 Mutually exclusive applica-
tions.

(a) Two or more pending applications
are mutually exclusive if the grant of
one application would effectively pre-
clude the grant of one or more of the
others under the Commission’s rules
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governing the Wireless Communica-
tions Services involved. The Commis-
sion uses the general procedures in this
section for processing mutually exclu-
sive applications in the Wireless Com-
munications Services.

(b) An application will be entitled to
comparative consideration with one or
more conflicting applications only if
the Commission determines that such
comparative consideration will serve
the public interest.

§§ 27.322–27.325 [Reserved]

PART 32—UNIFORM SYSTEM OF
ACCOUNTS FOR TELECOMMUNI-
CATIONS COMPANIES

Subpart A—Preface

Sec.
32.1 Background.
32.2 Basis of the accounts.
32.3 Authority.
32.4 Communications Act.

Subpart B—General Instructions

32.11 Classification of companies.
32.12 Records.
32.13 Accounts—general.
32.14 Regulated accounts.
32.15 [Reserved]
32.16 Changes in accounting standards.
32.17 Interpretation of accounts.
32.18 Waivers.
32.19 Address for reports and correspond-

ence.
32.20 Numbering convention.
32.21 Sequence of accounts.
32.22 Comprehensive interperiod tax alloca-

tion.
32.23 Nonregulated activities.
32.24 Compensated absences.
32.25 Unusual items and contingent liabil-

ities.
32.26 Materiality.
32.27 Transactions with affiliates.

Subpart C—Instructions for Balance Sheet
Accounts

32.101 Structure of the balance sheet ac-
counts.

32.102 Nonregulated investments.
32.103 Balance sheet accounts for other than

regulated-fixed assets to be maintained.
32.1120 Cash and equivalents.
32.1130 Cash.
32.1140 Special cash deposits.
32.1150 Working cash advances.
32.1160 Temporary investments.
32.1180 Telecommunications accounts re-

ceivable.

32.1181 Accounts receivable allowance—tele-
communications.

32.1190 Other accounts receivable.
32.1191 Accounts receivable allowance—

other.
32.1200 Notes receivable.
32.1201 Notes receivable allowance.
32.1210 Interest and dividends receivable.
32.1220 Inventories.
32.1280 Prepayments.
32.1290 Prepaid rents.
32.1300 Prepaid taxes.
32.1310 Prepaid insurance.
32.1320 Prepaid directory expenses.
32.1330 Other prepayments.
32.1350 Other current assets.
32.1401 Investments in affiliated companies.
32.1402 Investments in nonaffiliated compa-

nies.
32.1406 Nonregulated investments.
32.1407 Unamortized debt issuance expense.
32.1408 Sinking funds.
32.1410 Other noncurrent assets.
32.1437 Deferred tax regulatory asset.
32.1438 Deferred maintenance and retire-

ments.
32.1439 Deferred charges.
32.1500 Other jurisdictional assets—net.
32.2000 Instructions for telecommunications

plant accounts.
32.2001 Telecommunications plant in serv-

ice.
32.2002 Property held for future tele-

communications use.
32.2003 Telecommunications plant under

construction.
32.2005 Telecommunications plant adjust-

ment.
32.2006 Nonoperating plant.
32.2007 Goodwill.
32.2110 Land and support assets.
32.2111 Land.
32.2112 Motor vehicles.
32.2113 Aircraft.
32.2114 Tools and other work equipment.
32.2115 Garage work equipment.
32.2116 Other work equipment.
32.2121 Buildings.
32.2122 Furniture.
32.2123 Office equipment.
32.2124 General purpose computers.
32.2210 Central office—switching.
32.2211 Analog electronic switching.
32.2212 Digital electronic switching.
32.2215 Electro-mechanical switching.
32.2220 Operator systems.
32.2230 Central office—transmission.
32.2231 Radio systems.
32.2232 Circuit equipment.
32.2310 Information origination/termi-

nation.
32.2311 Station apparatus.
32.2321 Customer premises wiring.
32.2341 Large private branch exchanges.
32.2351 Public telephone terminal equip-

ment.
32.2362 Other terminal equipment.
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